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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAMES TODD PERRY,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 46202-2018
ADA COUNTY NO. CR-FE-2013-16298
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
After James Todd Perry admitted to violating his probation, the district court revoked his
probation, executed his sentence, and retained jurisdiction. On appeal, Mr. Perry asserts the
district court abused its discretion when it revoked his probation and executed his sentence.

Statement of the Facts & Course of Proceedings
Mr. Perry attempted to pass a forged check for $1,500 from the account of one
Jered Vanengen. (See Presentence Report (hereinafter, PSI), p.64.)1 Mr. Perry tried to cash the
check at a payday lender in Boise, but the payday lender turned down the check because it could
1

All citations to “PSI” refer to the 143-page PDF version of the Presentence Report and
its attachments.
1

not be verified. (See PSI, p.64.) He then opened an account at a bank and used the check as
funds to open the account. (See PSI, p.64.) Mr. Vanengen put a stop payment on the check, so
no funds were deposited into the account. (See PSI, p.64.)
The State charged Mr. Perry by Information with forgery, felony, I.C. § 18-3601,
burglary, felony, I.C. § 18-401, and attempted grand theft, felony, I.C. §§ 18-2403(1), 182407(1)(b), 18-2409, and 18-306. (R., pp.74-75.) Mr. Perry pleaded not guilty to the charges.
(See R., p.81.) Following a jury trial, the jury found Mr. Perry guilty on all three counts. (See
R., pp.91-94, 110-12.) On each count, the district court imposed a unified sentence of five years,
with one year fixed, to be served concurrently with each other. (See R. pp.115-20.) The district
court suspended the sentences and placed Mr. Perry on probation for a period of five years.
(R., p.116.)
Over a year later, the State filed a Motion for Bench Warrant for Probation Violation,
alleging Mr. Perry had violated his probation. (See R., pp.127-35.) The district court entered an
Order for Bench Warrant for Probation Violation. (R., pp.136-37.) The bench warrant was
served on Mr. Perry about two years after the entry of the order. (See R., pp.138-39.) The State
subsequently filed an Amended Motion for Probation Violation, with an additional allegation
that Mr. Perry had absconded from supervision. (R., pp.150-54.) Mr. Perry then admitted to
violating his probation by absconding from supervision. (See R., p.155; Tr., p.3, L.16 – p.5,
L.7.) The district court accepted the admission. (Tr., p.5, Ls.3-4.)
At the probation violation disposition hearing, Mr. Perry asked the district court to
consider placing him back on supervised probation, and consider screening him for mental health
court. (Tr., p.10, Ls.5-10.) If the district court were not willing to reinstate Mr. Perry on
probation or try mental health court, he recommended the district court retain jurisdiction so he
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could go on a “rider.” (See Tr., p.12, L.16 – p.13, L.25.) The State asked the district court to
execute Mr. Perry’s sentence. (See Tr., p.7, Ls.16-19.) The district court revoked probation and
retained jurisdiction. (R., pp.158-160.)
Mr. Perry filed a Notice of Appeal timely from the district court’s Order Revoking
Probation, Judgment of Conviction and Order of Retained Jurisdiction. (R., pp.161-63.)

ISSUE
Did the district court abuse its discretion when it revoked Mr. Perry’s probation and executed his
sentence?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Perry’s Probation And Executed
His Sentence
Mr. Perry, asserts the district court abused its discretion when it revoked his probation
and executed his sentence. The district court should have instead followed Mr. Perry’s initial
recommendation, by placing Mr. Perry back on supervised probation and screening him for
mental health court.
A district court is empowered by statute to revoke a defendant’s probation under certain
circumstances. I.C. §§ 19-2602, 19-2603 & 20-222. “A district court’s decision to revoke
probation will not be overturned on appeal absent a showing that the court abused its discretion.”
State v. Sanchez, 149 Idaho 102, 105 (2009). In reviewing a district court’s discretionary
decision, appellate courts conduct an inquiry “to determine whether the court correctly perceived
the issue as one of discretion, acted within the boundaries of such discretion and consistently
with the applicable legal standards, and reached its decision by an exercise of reason.” Id. at 10506.
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Appellate courts use a two-step analysis in reviewing a probation revocation proceeding.
Id. at 105. First, the appellate court determines “whether the defendant violated the terms of his
probation.” Id. “If it is determined that the defendant has in fact violated the terms of his
probation, the second question is what should be the consequences of that violation.” Id.
Mr. Perry concedes he admitted to violating his probation. (See R., p.155; Tr., p.3, L.16
– p.5, L.7.) When a probationer admits to a direct violation of her probation agreement, no
further inquiry into the question is required. State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992).
Thus, this Court may go to the second step of the analysis and determine whether the district
court abused its discretion when it revoked Mr. Perry’s probation. State v. Hoskins, 131 Idaho
670, 672 (Ct. App. 1998) (internal citations omitted). As Idaho’s appellate courts have held, “[i]f
a knowing and intentional probation violation has been proved, a district court’s decision to
revoke probation will be reviewed for an abuse of discretion.” Sanchez, 149 Idaho at 106
(quoting State v. Leach, 135 Idaho 525, 529 (Ct. App. 2001)).
Here, the statements by Mr. Perry and his counsel at the probation violation disposition
hearing suggest the district court abused its discretion when it revoked his probation and
executed his sentence, rather than place Mr. Perry back on supervised probation and screen him
for mental health court. While Mr. Perry’s counsel acknowledged Mr. Perry had not kept in
touch with his probation officer, he explained, “It does appear that from the materials, he was
largely living in the same area as he had been on probation.” (See Tr., p.10, Ls.8-13.) Counsel
also stated, “My understanding of the arrest was that the police were in the neighborhood for
something else and happened to just have contact with Mr. Perry.” (Tr., p.10, Ls.16-19.)
Further, Mr. Perry’s counsel told the district court, “There is zero indication in his criminal
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history that after being placed on probation by this Court he’s been out committing new crimes.”
(Tr., p.10, Ls.20-23.)
Addressing the district court, Mr. Perry explained that if his mental health medication
were “not done right, then I have major malfunctions. And it took me this long to realize that I
need the medications, that I need to be set on the medication, and to have the medication put
right in front of me.” (See Tr., p.14, Ls.4-11.) Mr. Perry’s counsel told the district court that,
while Mr. Perry was in the inmate worker program: “The medications that he was on at the jail
were not consistent and evened out, and so he had some issues of hearing voices. He would
remove himself from the program, got his meds straightened out, took the steps he needed to
take.” (Tr., p.11, Ls.10-17.) According to Mr. Perry’s counsel, Mr. Perry “knows he needs to
take meds. He needs to stay consistent with the meds and find a consistent pipeline for the
mental health meds that he needs.” (Tr., p.11, Ls.18-23.) Counsel admitted that it did not appear
Mr. Perry took great efforts to do so while he was on probation, but people in mental health court
“are able to get tied in with some of those resources a little bit easier and have some of those
things assist you that, perhaps, that evens out and some of those skills are developed over time.”
(See Tr., p.11, L.24 – Tr., p.12, L.8.)
Mr. Perry’s counsel also noted that, despite Mr. Perry’s substance abuse issues, “when he
was sober, he was working great.” (See Tr., p.10, L.24 – p.11, L.4.) Additionally, counsel
reported Mr. Perry “has some friends and family in the community. They’ve been able to assist,
according to Mr. Perry, help him obtain another construction job if he is released into the
community, help set up more housing for Mr. Perry to live. And so those things are certainly an
indication that he has some support out there.” (Tr., p.12, Ls.9-15.)
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In light of the above, Mr. Perry asserts the district court abused its discretion when it
revoked his probation and executed his sentence.

CONCLUSION
For the above reasons, Mr. Perry respectfully requests that this Court remand his case
with an instruction that he be returned to probation.
DATED this 28th day of December, 2018.

/s/ Ben P. McGreevy
BEN P. MCGREEVY
Deputy State Appellate Public Defender
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